NSW Health review of statutory privilege in root cause analyses

Discussion Point 1

1. Does the privilege encourage you to participate in RCA investigations and be more full and frank than would be the case if no such privilege existed?

2. Can you comment on the quality and usefulness of the information generated by RCAs, including causation and recommendations?

3. How effectively are RCA recommendations implemented at a local and state level?  Do they reduce the incidence of serious clinical incidents?
4. Has the ‘secret’ nature of RCAs resulted in a failure to identify clinician performance issues to relevant bodies?

Discussion Point 2

1. Should the definition of ‘reportable incident’ be amended?

2. What implications can you see of broadening or narrowing the definition of ‘reportable incident’ on open disclosure and resource allocation?

3. Should local health services have discretion to decide whether an RCA should be conducted?  Should local bodies such as quality assurance committees be able to refer matters to RCA investigation?

4. If health services had such a discretion what limitations should be placed on it?

Discussion Point 3

1. Should the Health Services Act be amended to extend the privilege to:

(i) Communications between the RCA team and persons who are not members of the team but with whom they communicate in order to investigate, such as clinicians and experts?

(ii) Documents in the possession of non-RCA team members that were created for assisting RCA team members?

(iii) Any other category of person, document of information?

2. Should there be an audit or review of RCA team processes by appropriate external bodies such as the clinical excellence commission?

Discussion Point 4

1. Should the Act or NSW Health policy be changed to include a definition of ‘professional misconduct’, ‘unsatisfactory professional conduct’ ‘impairment’ or ‘unsatisfactory professional performance’ or, provide additional guidance?

2. Should the Act be amended to require notification of unsatisfactory professional performance to the relevant health services organization?  To give RCA teams broader powers to notify any concern held by an RCA team member arising during the course of the review whether relating to an individual clinician or other matter?
3. Should an RCA team be required to or permitted to disclose the name of any individual about whom concerns are held? If so, what further information should be included eg basis for notification?

4. What does natural justice require of an RCA team member prior to making a notification about an individual that names the individual?

Discussion Point 5

1. In what ways do RCA teams currently ensure that they conduct their activities in accordance with the requirements of natural justice?

2. Should the requirement of natural justice remain for RCA teams?
3. Should legislation be more specific as to the rules of natural justice?  If so, what should be the content?

4. Could these matters more appropriately be dealt with by policy?

Discussion Point 6

1. Should RCA teams be allowed to communicate with the CE of the AHS or any other person or body such as the CEC prior to delivering a final report, for example, to obtain feedback in respect of recommendations?

2. Does legislation or policy need to be clarified to set out what causative factors RCA teams can have regard to?

3. Should the Act be amended to require the final RCA report to advise on risk management rather than just make recommendations?

Discussion Point 7

1. Should the Act or regulations be amended to clarify to whom an RCA report may be disclosed?

2. If so, to whom should it be disclosed?  Should this include publication to a wider audience?

Discussion Point 8
1. Could anything be done so that people better understand the RCA process?

2. Should any changes be legislative or by policy?

3. Should RCA teams be required to issue an ‘interim report’ as suggested by the Garling Report?  What potential risks and benefits are there with this?  

4. Should there be a statutory timeframe for reports?  To whom should an interim report be provided and what protections should it enjoy?

Discussion Point 9

1. Should regulations be made prescribing the constitution and/ or membership of RCA teams?  If so, what should be their composition?  Should they include external clinicians and/or community members?

Discussion Point 10

1. Is there an ongoing need for the statutory privilege enjoyed by approved quality assurance provisions under the Act?

2. If the current provisions should continue, are there any changes that should be made based on suggested amendments in the discussion paper?

3. Are there any other ways in which the statutory privilege should be changed or improved?
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